
 

Proposed Amendments to the Goal 5 Rule for Historic Resources 

The Department of Land Conservation and Development (DLCD), with the input and 

advice of the State Historic Preservation Office (SHPO), proposes to address four 

priority issues with amendments to the Goal 5 rule for historic resources (OAR 660-023-

0200): 

1. Achieve a well-articulated base level of protection for historic resources listed in 

the National Register of Historic Places (National Register) that can be applied 

directly without the need to amend local codes. 

2. Clarify the circumstances under which the owner consent provisions in 

ORS 197.772(1) apply to historic resources listed in the National Register. 

3. Better explain how the standard Goal 5 process described in OAR 660-023-0030 

through 0050 is augmented by the Secretary of the Interior's Standards and 

Guidelines for Archeology and Historic Preservation, published by the National 

Park Service (NPS). 

4. Clarify who has standing under the owner consent provisions of ORS 197.772(2) 

highlight an alternate path for removing a local historic designation.  

A new section would be added to the rule to address the first two issues. The new 

section would describe a protection standard for properties listed in the National 

Register; require the standard be applied directly to sites listed in the National Register 

after the date of rule amendments; and require that additional protection measures be 

applied through a local designation process subject to owner consent, also after the date 

of rule amendments. The addition of a definition for “property owner” would clarify 

that public owners and some “owners of interest” are entitled to consideration under 

ORS 197.772(1) (owner consent).  

The third issue would be addressed by amending existing provisions of sections (3) 

through (5) of the rule. The intent of the rule would not be changed, but amendments 

would clarify how guidance provided by NPS regarding the treatment of properties 

listed in the National Register informs local Goal 5 historic protection plans and local 

inventories of designated historic sites.  

The fourth issue relates to ORS 197.772(2) and the Carmon house case, currently under 

consideration by the Oregon Supreme Court. A survey conducted by SHPO identified 

jurisdictions that misapplied the statute, which requires local historic designations to be 

removed from a property if it was is imposed without owner consent. Rule 

amendments would describe standing under ORS 197.772(2). 
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Base level protection for sites listed on the National Register of Historic Places 

History 

Advisory committee and work group recommendations, staff reports, and draft rules 

leading to the September 1996 adoption of OAR chapter 660, division 23 (the “Goal 5 

rule”) indicate that a fundamental premise of the rulemaking process was that the Land 

Conservation and Development Commission (LCDC) should determine the state’s 

interest in each resource category in order to guide rule making, and the revised Goal 5 

process should reflect these stated interests.  For historic resources, this led to a “must-

protect” standard for properties listed in the National Register and a “may-protect” 

standard for locally-designated historic resources. 

When the Goal 5 rule was adopted by LCDC, the commission assumed that all cities 

and counties would come into compliance with the rule through statutorily mandated 

periodic review.1  Due to statutory changes that have exempted most cities and all 

counties from the requirement to complete periodic review, this has not come to be. For 

cities that still go through periodic review, the required scope of review has narrowed 

such that historic preservation is unlikely to be addressed. Because OAR 660-023-0200 

(the historic resources protection rule) provides local governments considerable 

flexibility in how they implement historic preservation programs, combined with the 

loss of periodic review, local implementation varies widely. Some communities have a 

fully developed historic preservation program that automatically applies to sites listed 

in the National Register. Others offer little or no protection. 

The current rule  

The Goal 5 historic rule makes a distinction between “historic resources of statewide 

significance” and other historic resources. It defines “historic resources of statewide 

significance” as buildings, structures, objects, sites, and districts listed in the National 

Register, pursuant to the National Historic Preservation Act of 1966, as amended.2 It 

requires local governments to protect all historic resources of statewide significance 

through local historic protection regulations, regardless of whether these resources are 

“designated” in the local plan. The rule, however, only describes one approach for 

                                                 
1 “Periodic review” is a scheduled update of a local government’s comprehensive plan and land use 
regulations. 
 
2 The terms “statewide significance” and “local significance” mean different things for the state and 
federal programs. The National Park Service’s historic preservation program recognizes sites of local, 
state, regional, and national significance. These classifications refer to the nature of the site and the 
historic events, or architectural themes that contribute to a site’s significance. For example, a site classified 
as “locally significant” can be listed in the National Register of Historic Places. The Goal 5 rule uses the 
term “historic resource of statewide significance” to mean sites the State of Oregon has decided are worth 
protecting (all sites listed in the National Register), while “locally significant sites” refers to sites a local 
government has decided are worth protecting. 
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designing a local historic preservation program and selecting local protection measures. 

The description provides guidance rather than standards, and initiation of a program is 

easily interpreted as optional. Aside from a general definition of “protect,” the rule does 

not set standards for implementing the “shall protect” directive for National Register 

properties.  

The decision to rely on a voluntary, incentive-based federal program to identify 

properties that must be protected by local historic resource protection programs has 

resulted in unforeseen consequences. As written and applied, OAR 660-023-0200 

discourages participation in the National Register program. The application of local 

review criteria can be perceived as costly and burdensome by some property owners. 

SHPO has found property owners and local jurisdictions reluctant to participate in the 

federal program because they do not want to trigger state or local Goal 5 requirements. 

The disincentive to participate in the federal program is particularly evident in 

discussions surrounding listing historic districts in the National Register.  

Status of local programs   

A SHPO survey of local jurisdictions in March 2016 revealed great variation in how 

National Register sites are addressed under local Goal 5 historic resources programs. 

Some jurisdictions provide no review of the intended demolition or significant 

alteration of properties listed in the National Register. Some jurisdictions incorporate 

National Register properties into the same review process they apply to locally 

designated resources, and some have a separate review process for National Register 

properties  
 

Proposed amendments 

Amend Section (1) 

 Remove the definition for “historic areas” (the term was not used in the rule). 

 Replace the term “historic resources of statewide significance” with the term 

“historic resources of statewide interest.” The definition would not be changed. 

 Add the delay of permits for demolition, relocation, or major exterior alteration 

of a historic resource to the definition of “protect.” This would become the 

minimum standard for a local protection program.  

 Add a definition for “property owner.” 

 

New section 

 Explain how this rule supersedes the standard Goal 5 process described in 

OAR 660-23-0030 through 0050 for sites of statewide significance; 

 Set baseline protection standards that apply directly to National Register sites 

until they are incorporated into a jurisdiction’s comprehensive plan and code.   



 
 

3 

 For properties listed after the effective date of rule amendments, require that a 

National Register property be locally designated as a significant resource in 

order to apply additional local protection standards. 

 

Owner consent provision in ORS 197.772(1) and its application to sites listed on the 

National Register of Historic Places 

History 

ORS 197.772 is the codification of Senate Bill 588 from the 1995 legislative session. 

Section (1) allows a property owner to withhold consent to any form of historic 

property designation. When SB 588 was being deliberated by the Legislature, language 

was inserted to preserve Oregon’s ability to participate in NPS’ historic preservation 

program. SHPO operates with technical and financial support from NPS. SHPO also 

administers a program that distributes NPS grant funds to Certified Local Governments 

and property owners. These grants enabled preservation projects that might not 

otherwise proceed.   

Both state law and the National Register program include a provision for owner 

consent. However, the National Register has a very narrow definition of owner and a 

process for determining owner consent in the case of a historic district nomination, 

neither of which exist in state law. The National Register defines “owner” as those with 

a “fee simple interest” and prohibits public entities from preventing a nomination. This 

means that public entities, including service districts, have no standing when a property 

or resource in their ownership is considered for listing in the National Register. 

Additionally, a district listing may only be prevented when the majority of the owners 

object to listing. There is no individual right to opt out of listing within a National 

Register-listed Historic District.  Once listed, NPS does not require local protections for 

a National Register listed property. NPS assumes that state and local governments will 

incorporate federal listings into local voluntary, incentive-based preservation programs; 

however, this is not the case in Oregon.  

Consistent with federal laws, ORS 197.772(1) explicitly states that owner consent is not 

required for the consideration and nomination of a property to the National Register. 

Once a property is listed on the National Register, provisions in OAR 660-012-0200 

apply. In some cases local governments have developed Goal 5 historic resource 

programs that apply local protections to National Register properties without the 

expressed consent of the owner. If there was an intent by LCDC when drafting the rule 

to rely on the federal owner consent provisions for nomination and listing to satisfy 

Oregon’s statutory requirements for owner consent, it is not discussed in records left by 

the Goal 5 subcommittee or the Historic Resource Working Group. Furthermore, ORS 

197.772 does not limit consent to a particular legal construct of ownership, while the 
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federal program has a detailed definition for what type of owner can interrupt a listing 

process due to lack of consent.  

The current rule 

OAR 660-023-0200 conflates designating a property with protecting a property. This is 

different from the process required for other Goal 5 resources, where the decision of 

whether to protect a resource comes after it is determined to be significant. The rule 

gives local governments considerable latitude in devising protection standards. They 

are encouraged to follow federal guidance, but are not required to do so. They are also 

excused from making findings on the economic, social, environmental and energy 

consequences of protecting designated resources (an “ESEE analysis”) to support their 

selected strategy. Section (8) of the rule requires protection of National Register sites, 

yet does not require protection to be applied through a local adoption process. The rule 

also does not have a definition of “owner.” The result is that properties owned by 

public entities, and properties in which a public or private entity has an interest not 

recognized by NPS, can have restrictions placed on them without consideration of the 

consequences it will have for the owner. Jurisdictions that automatically apply local 

protections to federally-listed properties compromise their own ability to weigh the 

pros and cons of imposing standards that complicate efforts to maintain and upgrade 

structures, utilities or districts serving the public.     

Status of local programs 

A SHPO survey of Oregon cities and counties found that a majority respondents add 

individual properties listed in the National Register to their local landmark lists. Of 

these communities, some did so automatically while most used a local designation 

process. This also seems to be a common approach for historic districts. About one third 

of the respondents stated they did not add properties listed in the National Register to 

their Goal 5 designated resource list. Some of these communities did not apply any 

protections to National Register properties, some applied the same protection measures 

applied to locally designated properties, and three respondents said the review 

standards they apply to National Register properties are different from the standards 

they apply to locally-designated properties. In some cases stringent local protection 

standards have been automatically applied to National Register properties without 

consent of owners who would otherwise have standing under Oregon’s owner consent 

law.  

Proposed amendments 

Amend Section (1) 

 Add definition of “property owner.” 
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Explanation of how the standard Goal 5 process is augmented by the Secretary of 

the Interior's Standards and Guidelines for Archeology and Historic Preservation 

History 

The Goal 5 rule includes a description of the standard Goal 5 process, to “guide local 

planning for all Goal 5 resource categories.” The “standard process” is described 

OAR 660-23-0030 through 0050. The Goal 5 rule also includes a separate rule for each 

resource category. These resource-specific rules do one or more of the following: 

 Provide specifics to augment the standard process; require process steps that 

supersede the standard process 

 Mandate specific sources be used when gathering inventory data 

 Mandate a specific threshold for determining significance of a resource, or 

 Offer local governments the option of using a state-identified threshold for 

significance or protection in order to reduce the time and cost of determining 

appropriate local thresholds and protection measures.  

When drafting the Goal 5 rule for historic resources, LCDC followed the 

recommendation of the Goal 5 advisory committee and the Historic Resource Working 

Group, which favored the standards and procedures recommended by the 

U.S. Secretary of Interior over the standard Goal 5 process. The federal program, 

however, is a voluntary one, and LCDC needed to incorporate some requirements into 

the rule. The blending of federal guidance and state requirements resulted in a rule that 

is difficult to follow. 

The current rule 

OAR 660-23-0200 allows local governments to choose whether to develop a local 

historic preservation program. It requires some specific process steps for conducting an 

inventory; recommends against requiring an ESEE analysis; and requires lists of 

designated historic resources to be adopted as land use regulations, not as 

comprehensive plan elements. The rule is not specific about the relationship of the 

comprehensive plan to other local historic preservation program elements. The rule 

does not do a good job explaining, for each directive, which specific part of the standard 

process is being superseded, and which parts still apply. 

Status of local programs 

Many jurisdictions participate in the federal Certified Local Government program, 

which is a partnership between the NPS, SHPO, and the local government that provides 

federal pass-through grant funds for program administration and resource designation 

and protection, among other activities. Participating communities must have a 

preservation program in place that conforms to federal and state guidelines, but the 

requirements are largely procedural and allow for a high degree of local autonomy. 
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Participants in the Certified Local Government program generally have more-

developed resource protection programs, and the benefits and restrictions these local 

programs place on owners of historic resources vary widely.  

Proposed amendments 

New Section 

 Use protection measures that are recommended in national guidance and specify 

how they shall apply to resources listed in the National Register.  

 Specify which aspects of the standard process are to be superseded in order to 

provide this base level of protection to National Register properties.  

Amend Section (2) 

 Specify that the section only applies to local program decisions to inventory, 

designate and protect locally designated resources.  

 Delete confusing language. The intent of the deleted language would be 

addressed by adding clarity to other sections. 

Amend Section (3) 

 Clarify that, rather than following the order of the Goal 5 process described in 

OAR 660-023-0030 through 0050, jurisdictions should adopt local protection 

codes before locally significant resources are identified.  

Amend Sections (4) and (7) 

 Clarify how the steps described in OAR 660-023-0030 are supplemented or 

superseded when developing a local inventory of historic resources and making 

a determination of significance. 

 Place more emphasis on the need for a “local historic context” as a basis for local 

protection standards. 

New Section 

 Clarify that inventories of significant historic resources sites shall reside in land 

use regulations. (OAR 660-023-0030(5) allows resource lists to reside in 

comprehensive plans or in land use regulations.)  

Clarify standing under the owner consent provisions of ORS 197.772(2) and describe 

an alternate path for removing a local historic designation  

History 

ORS 197.772(2) requires local governments to remove a historic designation from a 

property if it was imposed on the property without consent and the owner with 

standing under ORS 197.772 requests that the designation be removed. (The meaning of 

“imposed” and the question of who has standing to request removal of a designation 

that was imposed is currently under consideration by the Oregon Supreme Court.) 
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The federal program does not allow properties to be removed from the National 

Register because an owner who granted consent changes their mind or a subsequent 

owner objects to the listing. Properties can have the federal designation removed if NPS 

finds that the resource no longer meets the standard for listing. Properties listed after 

December 12, 1980, may be removed for the same reason or if there is an error in 

procedure or professional judgement as prescribed by federal regulations.  

The current rule 

The rule addresses removing a local historic designation from a property in the case of a 

designation being imposed on a property owner. No further clarification is provided for 

discerning when the local designation has been imposed. The rule does not describe 

requirements or options for reasons unrelated to owner consent.    

 

Status of local programs 

Some jurisdictions misapply the owner consent provisions by allowing an owner who 

originally consented to designation or a subsequent owner of a designated resource to 

delist a site without consideration of the historic resource qualities for which it was 

originally listed  

Proposed amendments 

Amend Section (6) 

 Clarify what it means to have a local historic designation “imposed” without 

owner consent, based on Oregon Supreme Court ruling.  

 Provide a path for removing a local designation, consistent with federal 

guidance, based on findings that the value of a resource has diminished since its 

listing, or based on conflicting priorities that supersede the value of maintaining 

the designation.   

Amend Section (9) 

 Make the wording of this section, as it applies to permit delays, consistent with 

the definition of “protect.”  
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OAR 660-023-0200  
Historic Resources 

(1) For purposes of this rule, the following definitions apply: 

(a) "Designation" is a decision by a local government declaring that a historic 
resource is "significant" and including the resource on the list of significant 
historic resources. 

(b) "Historic areas" are lands with buildings, structures, objects, sites, or districts 
that have local, regional, statewide, or national historic significance. 

(c) "Historic resources" are those buildings, structures, objects, sites, or districts 
that have a relationship to events or conditions of the human past. 

(d) "Historic resources of statewide significance" are buildings, structures, 
objects, sites, or districts listed in the National Register of Historic Places, and 
within approved national register historic districts pursuant to the National 
Historic Preservation Act of 1966 (PL 89-665; 16 U.S.C. 470). 

(e) "Protect" means to require local government review of applications for 
demolition, removal, or major exterior alteration of a historic resource. 

(2) Local governments are not required to amend acknowledged plans or land use 
regulations in order to provide new or amended inventories or programs regarding 
historic resources, except as specified in this rule. The requirements of the standard 
Goal 5 process (see OAR 660-023-0030 through 660-023-0050) in conjunction with the 
requirements of this rule apply when local governments choose to amend 
acknowledged historic preservation plans and regulations. However, the sequence of 
steps in the standard process is not recommended, as per section (3) of this rule. The 
provisions in section (3) of this rule are advisory only. Sections (4) through (9) of this 
rule are mandatory for all local governments, except where the rule provides 
recommended or optional criteria. 

(3) Local comprehensive plans should foster and encourage the preservation, 
management, and enhancement of structures, resources, and objects of historic 
significance within the jurisdiction in a manner conforming with, but not limited by, the 
provisions of ORS 358.605. In developing local historic preservation programs, local 
governments should follow the recommendations in the Secretary of the Interior's 
Standards and Guidelines for Archeology and Historic Preservation. Where possible, 
local governments should develop a local historic context statement and adopt a historic 
preservation plan and a historic preservation ordinance before commencement of local 
historic inventories. 

(4) Local governments shall provide broad public notice prior to the collection of 
information about historic resources. Local governments shall notify landowners about 
opportunities to participate in the inventory process. Local governments may delegate 
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the determination of significant historic sites to a local planning commission or historic 
resources commission. The determination of significance should be based on the 
National Register Criteria for Evaluation or the Secretary of the Interior's Standards for 
Evaluation. 

(5) Local governments shall adopt or amend the list of significant historic resource sites 
(i.e., "designate" such sites) as a land use regulation. Local governments shall allow 
owners of inventoried historic resources to refuse historic resource designation at any 
time prior to adoption of the designation and shall not include a site on a list of 
significant historic resources if the owner of the property objects to its designation. 

(6) The local government shall allow a property owner to remove from the property a 
historic property designation that was imposed on the property by the local government. 

(7) Local governments are not required to apply the ESEE process in order to determine 
a program to protect historic resources. Rather, local governments are encouraged to 
adopt historic preservation regulations regarding the demolition, removal, or major 
exterior alteration of all designated historic resources. Historic protection ordinances 
should be consistent with standards and guidelines recommended in the Standards and 
Guidelines for Archeology and Historic Preservation published by the U.S. Secretary of 
the Interior. 

(8) Local governments shall protect all historic resources of statewide significance 
through local historic protection regulations, regardless of whether these resources are 
"designated" in the local plan. 

(9) A local government shall not issue a permit for demolition or modification of a 
historic resource described under subsection (6) of this rule for at least 120 days from 
the date a property owner requests removal of historic resource designation from the 
property. 
_________________________________________ 

ORS 197.772 Consent for designation as historic property. (1) Notwithstanding any 
other provision of law, a local government shall allow a property owner to refuse to 
consent to any form of historic property designation at any point during the designation 
process. Such refusal to consent shall remove the property from any form of 
consideration for historic property designation under ORS 358.480 to 358.545 or other 
law except for consideration or nomination to the National Register of Historic Places 
pursuant to the National Historic Preservation Act of 1966, as amended (16 U.S.C. 470 
et seq.). 

(2) No permit for the demolition or modification of property removed from 
consideration for historic property designation under subsection (1) of this section shall 
be issued during the 120-day period following the date of the property owner’s refusal to 
consent. 

(3) A local government shall allow a property owner to remove from the property 
a historic property designation that was imposed on the property by the local 
government. 


